




























































to learning and the establishment of a positive 
trusting relationship between teacher and stu­
dent necessary for behavior change. 

Another way this anger response surfaces is 
when teachers ignore students after they 
emerge from timeout or require unusually good 
performance of the student One study found 
that students with significant behavior prob­
lems received little or no recognition, even 
when they did behave appropriately (Walker 
1995). This likely happens when the teacher 
harbors some anger about the student's behav­
ior. In addition, some teachers seem to believe 
that children should not be reinforced closely 
in time following the delivery of punishment. 

Anger, holding a grudge, disparate behavioral 
standards and failure to recognize appropriate 
student behavior upon return to the classroom 
can damage relationships and likely will in­
crease future misbehavior. The student who 
feels the teacher holds a grudge against him/ 
her or is overly critical, and holding him/her to 
higher standards than those for others is less 
inclined to try to change· his/her behavior. If 
appropriate behavior is ignored, a student may 
learn that the most reliable way to gain the 
teacher's attention (although it is negative and 
unacceptable} is to behave inappropriately. 
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Editor's Note: 

The memorandum beginning on page 25 
provides a summary of national court 
cases related to the ·use of timeout. The 
tnemorandum was contributed by 
Kevin C. McDowell, General Counsel to 
the Indiana Department of Education. It 
is included in this publication to assist 
Iowa educators in understanding the 
legal issues associated with the use of 
timeout as an intervention. 
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TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Members ofthe National Council of State Education Attorneys (NCOSEA) 

Kevin C. McDowell, General Counsel, Indiana Department of Education 

Case of the Week: Peters v. Rome City School District, 747 N.Y.S.2d 867 (N.Y. A.D. 4 Dept. 
2002). Time-Out Rooms 

January 8, 2003 

The National Association of_State Boards of Education (NASBE) publishes every Friday afternoon its Headline 

Review, providing one-paragraph summaries of education-related matters, especially those affecting state policy 

makers. In the Headline Review for .January 3, 2002, under the lead-in "Minnesota Reverses Rule on Locked 

Timeout Rooms," it was reported that the Minnesota Department of Children, Families and Learning "has de­

cided to once again allow schools to use locked timeout rooms for misbehaving students." The Department is 

engaged in public hearings over its new special education rules, which, in part, will require schools to register 

their locked timeout rooms with the state. A ban on timeout rooms, critics had warned, could result in more 

residential placements for students. An assistant commissioner was quoted as stating, "We heard a lot from 

special education administrators about why they needed these tools," referring to locked timeout rooms. 

These could be very expensive tools, as the Case of the Week illustrates. In Peters v. Rome City School District, 

the student was awarded by a jury $75,000 in damages plus attorney fees, finding that the school's use of a 

timeout room (not locked but often held shut by school personnel) constituted false imprisonment, negligent 

infliction of emotional distress, and an unlawful seizure under the Fourth Amendment. The supreme court 

denied the school's motion to set aside the jury verdict, and the appellate division affirmed the supreme court. 1 

The dispute began when the student was in the second grade. According to the decision, the evidence at trial 

indicated the student had a learning disability (LD), but this seems peculiar in light of the behavior plan devel­

oped and implemented through the student's IEP, calling for the use of a timeout room as a last resort to correct 

inappropriate behavior the student had exhibited in the past. During a six-month period, the student was placed 

in the timeout room 75 times. The room was described as "small" without further elaboration. It was padded 

and unfurnished. The student was not permitted to leave the time-out room until he remained seated in an 

upright position without moving for three consecutive minutes. On one occasion, the student fell asleep in the 

time-out room, and there were occasions where he remained in the timeout room for periods in excess of one 

hour. The parent had consented to the use of a timeout room but had never observed it. The court was unwilling 

1For non-attorneys unfamiliar with New York's judicial system, "supreme court" is not the highest court of appellate review. The New 
York Court of Appeals is the highest court of appellate review, analogous to the Supreme Court in most other states. The Appellate 
Division is analogous to the Court of Appeals in other states. 
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to construe the parent's consent for implementing the IEP as consenting to what the jury perceived as inappropri­

ate use of the timeout room. 

With respect to the cause of action for false imprisonment, we conclude that there was evidence from which the 

jury could rationally find that defendant intended to confine [the student]; that [the student] was conscious of the 

confinement; that in consenting to the IEP, plaintiff did not thereby consent to [the student's] confinement in the 

timeout room inasmuch as plaintiff was unaware of the conditions of the room or [the student's] reaction to 

placement in the room; and that the confined was not otherwise privileged. [Citations omitted.] 

747 N.Y.S.2d at 869. The appellate court also noted that there was sufficient evidence "from which the jury 

could rationally find that the frequency, duration and manner of confinement were so outrageous in character, 

and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and 

utterly intolerable in a civilized community." At 870 (internal punctuation omitted, citation omitted). There 

was some evidence that the student was placed facedown on the floor and physically restrained in the timeout 

room. 

States wrestle with the use of timeout rooms, especially locked ones. A number of states have adopted the 

Uniform Fire Code of 1997, which forbids the use of locks on timeout rooms even with adult supervision. 

Under the Uniform Fire Code of 1997 (adopted in Indiana through the State Fire Marshall), all "exit doors" 

must be "openable" from the inside without the use of a key or some special knowledge or effort. Intermediate 

Care Facilities for the Mentally Retarded (ICF/MRs) have for years had regulations regarding timeout rooms 

and their use. The ICF/MR regulations do permit the door to be held shut by staff or by use of a mechanism the 

requires constant physical pressure from a staff member to keep the mechanism engaged but do not otherwise 

permit the timeout rooms to be locked. 

There have been several reported cases involving the use of timeout rooms. 

Covington v. Knox County School System et al., 205 F.3d 912 (6th Cir. 2000) involved a student with multiple 

disabilities who was reportedly locked in a timeout room for disciplinary reasons, sometimes for several hours. 

The 6th Circuit was addressing the issue as to whether IDEA administrative remedies had to be exhausted and 

not whether there had been any constitutional deprivations. Based on the complaint, the timeout room was 

approximately 4x6 feet, dark and "vault-like," with a concrete floor, no furniture, no heat, no ventilation, and 

only one small reinforced window located at least five feet above the floor. The student was reportedly locked 

in the room without adult supervision. The parent filed a complaint under 34 CFR §§ 300.660-300.662 with 

the Tennessee Department of Education, which referred the complaint to the local school district for resolution. 

The local school district responded to the complaint, denying some of the allegations and explaining others. No 

remedial actions was deemed warranted. The parent then sought an IDEA due process hearing, which was 

delayed repeatedly, often by the parent, such that no hearing had been held for three years. Although the 

hearing had not yet taken place, the parent initiated an action under 42 U.S.C. § 1983 in federal district court, 
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alleging violations of the student's Fourth, Fifth, and Fourteenth Amendment rights, as well as state-law claims 

of intentional infliction of emotional distress and false imprisonment. The federal complaint did not mention 

the IDEA at all. The federal district court, following Hayes v. Unified School Dist. No. 377, see infra, found 

that the parent had to exhaust administrative remedies because the issues involved the school's disciplinary 

practices incorporated into the student's IEP. The district court granted the school's Motion for Summary 

Judgment and dismissed the case without prejudice. On appeal, the parent abandoned the Fourth Amendment 

claim and the procedural due process claim under the Fourteenth Amendment, but raised a Seventh Amend­

ment issue, claiming that requiring the exhaustion of IDEA administrative remedies would violate the student's 

right to a trial by jury. During these various maneuvers, the student graduated from school with a differentiated 

diploma. The 61
h Circuit, noting the student's graduation, reversed the district court, finding that the student's 

graduation rendered any injuries that had occurred to be wholly in the past with the only remedy presently 

available to him would be monetary damages. IDEA's exhaustion of administrative remedies are not excused 

merely because the action was initiated under§ 1983 and sought money damages, but exhaustion is excused 

.where, as here, to do so at this date would be futile and inadequate. There being available no equitable relief 

that could make the student whole through the administrative scheme, assuming the alleged deprivations oc­

curred, it would be futile to require the student to exhaust the due process hearing procedures when there is no 

. adequate remedy. 

In Padilla v. Denver School District No. 1, 35 F.Supp.2d 1260 (D. Colo. 1999), the district court found that 

IDEA administrative remedies would be futile where a student initiated an action against the school district for 

injuries sustained when she was placed in a timeout room. A teacher and an aide placed the 11-year-old student 

with multiple disabilities in a stroller and then placed the stroller in a closet as a means of restraint and "time 

out" when the student became unruly and refused to eat. The student was not supervised. The stroller toppled 

backwards, resulting in a skull fracture to the student. The use of the timeout room was not in accordance with 

the student's IEP. The school moved to have the complaint dismissed for failure to exhaust administrative 

remedies. The district court found that exhaustion was not required in this instance because the student had 

moved and lived outside the district. In addition, money damages are not available through IDEA's administra­

tive due process procedures, making this avenue futile. 

Sabin v. Greenville Public Schools, 31 IDELR ~ 161 (W.D. Mich. 1999), involves a different conclusion. The 

court reasoned that the IDEA administrative remedies were adequate and were not excused because monetary 

damages were sought. Much of the relief sought could be obtained through the due process system. (This case 

has a number of particularly troubling aspects to it. The student had an emotional impairment, was prone to 

oppositional/defiant behavior, and had frequent episodes in the classroom. He often posed a danger to himself 

and others. He had destroyed one timeout "box" that had been employed in the classroom. When the student's 

father came to pick him up from school, he found the student in the timeout "box," which was held shut by an 

aide. He was naked and covered in his bodily waste. He had removed his own clothes and had urinated on the 

timeout "box." The aide removed his. clothes from the box when he started to use his shoe strings to strangle 

himself.) 
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Washougal (WA) School District, 4 ECLPR ~ 131 (OCR 1999) involved allegations the school denied a second­

grade student a FAPE by allegedly placing him in a cold, unsupervised timeout area for approximately one hour 

and, on one occasion, withholding his lunch. The Office for Civil Rights (OCR) determined the school district 

did not violate either Sec. 504 or Title II oftheA.D.A. The student's IEP called for the use of a quiet timeout area 

for the student. The student was placed in the timeout.area on1y once, and this placement was supervised and 

lasted about 15 minutes. The student was never unsupervised. OCR's on-site investigation indicated the tem­

perature of the timeout area was 70 degrees. The school district did not use denial of food as a form of discipline 

or behavior management. The student's lunch was delayed once for about thirty (30) minutes due to the student's 

lack of behavior control. Once control was established, his lunch was provided to him. 

In Rasmus v. State of Arizona, 939 F.Supp. 709 (D. Ariz. 1996), an eighth-grade student with an emotional 

handicap alleged that his Fourth and Fourteenth Amendment rights were violated by a school's use of a locked, 

windowless timeout room. The room was really more of a closet in the school's alternative classroom. It was 

approximately 6' x 4' x 8' 1 0" with plywood walls and a carpeted floor. There was no furniture, but there was an 

overhead light, fire sprinkler, air vent and viewing peephole. The door was equipped with two exterior steel bolt 

locks. The student had become involved in an altercation with another student. A classroom aide separated the 

students, directing the plaintiff to remove his jacket and shoes and empty his pockets before entering the timeout 

room. The student spent approximately ten minutes in the locked room. The student exhibited no trauma when 

he exited the closet. In fact, he was not involved in any other incidents the remainder of the school year. The 

student's parents were notified the same day he was confined to the timeout room. The parents asked the Fire 

Department to investigate. A deputy fire marshal found that the locks violated the fire code. The locks were 

removed. The parents also initiated a complaint with the Ariz~ma Department of Education (ADOE) under 

34 CFR §§300.660-300.662 ofthe Individuals with Disabilities Education Act (IDEA). Although the ADOE has 

developed and disseminated guidelines for the use of non-aversive behavior management practices, including 

timeout rooms, ADOE's complaint investigator found no IDEA violations. The court noted, however, that the 

school violated many of the principles in the ADOE guidelines for timeout rooms, including the following: 

The student's individualized education program (IEP) contained no provision for seclusionary timeout. 

The written permission of the parents was never obtained. 

Seclusion occurred without regard to any specific behavior management program. 

The school had not developed any policies or procedures for the use of the timeout room, 

deferring instead to the discretion of the adult present. 

The timeout room violated the fire code. 

The timeout room did not permit staff to see the student at all times nor the student to see anyone 

outside. 
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The school argued that the guidelines should not have legal effect because they were merely guidelines that had 

not been incorporated into law. The court noted that the ADOE referred to the guidelines and incorporated 

references to these principles when it conducted its IDEA complaint investigation. Although the court found the 

ten-minute, timeout seclusion period to be a de minimus violation of the student's Fourteenth Amendment rights 

such that the school was entitled to summary judgment on this issue, the court found there was sufficient merit 

to the Fourth Amendment issue that trial would be warranted. The court noted that timeout rooms do not 

necessarily offend the Fourth Amendment, but in this case the seemingly unfettered discretion permitted em­

ployees to place students in the timeout room for indeterminate periods without regard to a student's age or 

emotional disability may be excessively intrusive and thus may violate the relaxed Fourth Amendment standard 

for school officials. 

For other cases involving timeout rooms, see the following: 

1. Hayes v. Unified School D1st. No. 377, 877 F.2d 809 (lOth Cir. 1989). Recent court decisions rely 

heavily upon Hayes, even when distinguishing facts (as in the Rasmus dispute, supra). The two stu­

dents in Hayes had behavioral problems. The students' parent was advised of her IDEA procedural 

safeguards prior to giving written permission for the students' placement in a behavioral management 

program (Personal/Social Adjustment, or PSA, program). At times during the school year, ~he students 

were required to stay in a 3' x 5' timeout room. The parent never challenged this through IDEA due 

process nor sought a change of placement. Failure to exhaust IDEA remedies precluded the civil rights 

action in court. Notwithstanding this, the 1Oth circuit court made the following observations or adopted 

them from the district court: 

Short-term removals for disciplinary reasons are not "changes of placement." 

However, the use of timeout rooms can be challenged through IDEA procedures. 

• The school's use of timeout rooms was related to the provision of appropriate educational services to 

these students because: 

(a) The use of the timeout room was rationally related to the school's educational function to teach 

students rather than suspend them out of school; 

(b) The students could be directly supervised at all times; 

(c) The location of the timeout room allowed the students placed there to continue with their class­

room instruction; and 

(d) The school had a policy which strictly regulated the placement of students in the timeout room. 
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Timeout Planning Worksheet Appendix A 

Student: Teacher: ----------------------- ----------------------

Age/Grade: ------------------------ Date: ----------------------------

Describe the behavior(s) of concern. Focus on what} where} and when: 

Current level ofbehavior. Report data (how frequently it occurs, how long it lasts): ______ _ 

Goal for target behavior: ------------------------------------
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Timeout procedures. Type, location, length of time, special considerations: 

"Time in" environment. Ways to ensure classroom is reinforcing: 

Data collection. Indicate how you will measure progress: 
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Role-playing Timeout AppendixB 

STEP 

Practice with Student 

Explained behavior of concern, what he/she 
must do, how long timeout will last in 
simple language. 

Explained what behaviors will lead to 
avoiding timeout. 

Used a calm voice and positive language; 
conveyed caring and concern. 

Ignored all arguments or objections. 

Practiced timeout procedures. 

Implementation 

Used timeout within five seconds after 
behavior occurred. 

Briefly stated problem behavior and gave a 
directive to go to timeout. 

Kept voice calm and pleasant, but firm 
if necessary. 

Ignored arguments or objections. 

Began timing as soon as student was in 
timeout location. 

Did not give attention to student during 
timeout. 

Informed student promptly and allowed him/her 
to leave when time passed. 

Praised the student for appropriate behavior 
as soon as possible. 

ADULT ROLE-PLAYING 

Directions: Role-play with each adult who will be responsible for using timeout. Insert adult name 
and use a check (Y ) or a zero (0) to indicate if each step was done correctly or not. Maintain in 
student file for documentation of staff preparation. 
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What is timeout? 
How is it used? 

Information for Parents 

Timeout is a strategy that is used to decrease 
intense behaviors such as serious teacher defi­
ance, tantrums, property destruction, physical 
aggression toward others, or grossly inappropri­
ate behaviors. The procedure is very much like 
having your child sit in a chair or go to their 
room for a short period as a consequence for 
misbehavior. The purpose of timeout is to re­
move the student from an activity or environ­
ment that is reinforcing, one in which he/she 
receives attention, and to place him/her in an area 
that provides no reinforcement. For example, if 
the student is in the classroom where attention 
from others, praise, special activities or points 
may be earned for appropriate behavior, when 
misbehavior occurs he/she would be removed 
immediately to a timeout area where no rein­
forcement may occur. The hope is that the stu­
dent enjoys the reinforcing classroom environ­
ment, and he/she will stop the unacceptable be­
haviors in order to remain there and avoid being 
removed. 

The length of timeout is generally one minute 
per year of age of the child. For example, a six­
minute timeout would be used with a 6-year-old 
student, a 10-minute timeout for a 10-year-old. 
A quiet time of 30-60 seconds may also be re­
quired before the student may leave timeout. 
These times are determined by the problem solv­
ing team with your input prior to the use of 
timeout. In addition, the team will clearly iden­
tify the problem behavior and the alternative or 
desirable behavior to strengthen. Every effort 
will be made to teach your child the preferred 
ways to behave and encourage those behaviors 
to avoid timeout. 

If the misbehavior occurs, the staff will calmly 
instruct your child to go to timeout. Gentle as­
sistance may be necessary. A timer will be set 
and when the time has passed, he/ she will then 
be welcomed back into the classroom. A pri­
vate meeting with the student later in the day 
will help him/her to review what happened and 

Appendix C 

consider how timeout can be prevented in the 
future. 

A trained staff member is always in attendance 
when timeout is used. A detailed account of 
all use of timeout is kept and you will be in­
formed each time it has been used with your 
child. 

The effectiveness of timeout will be continu­
ously watched. If it is not improving your 
child's behavior, you will be asked to join the 
problem solving team to make adjustments or 
reconsider its use. You may also request a re­
view of the timeout procedures at any time. 

While timeout has been used with good results 
for behavior much like your child's, there are 
possible drawbacks: 

• Some students find isolation in a timeout 
area reinforcing. 

• Some students require assistance from 
school staff when going to timeout. 

• Sometimes the problem behavior initially 
gets worse before it gets better when using 
timeout. 

• Your child may briefly miss some school 
activities while in timeout. 

The staff here at school are genuinely con­
cerned and want to help your child to be suc­
cessful not only at school but also in life. We 
feel that timeout will assist in achieving this 
goal. 

Student: -------------------------------------------

Teacher: -----------------------------------------

Administrator: ------------------------------------

Date: ----------------------------------------

The timeout procedure has been explained to 
me, I have seen the timeout area, and a copy of 
the plan has been provided. I support the school 
in its use. 

Parent Signature 
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Timeout Log Appendix D 

Student: Teacher/Grade: ---------------------------- ------------------------

Target Behavior: ------------------------------------------------------------

Time Time Supervising Description of 
Date In Out Staff Behavioral Incident Notes/Results 
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Timeout Room Log AppendixE 

Student's Name Date Inappropriate Time Time Supervising Notes/Results 
Behavior In Out Staff 
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AppendixF 

Timeout Legal Rights Checklist2 

The following is a set of questions that can be used when considering timeout or any behavioral inter­
vention that necessitates a change in a child's program. The checklist may be kept on record in the 
student's file to document careful planning. 

Student __________________________________________________ Age _______ Grade __________________ __ 

School Teacher Date ----------------------------- ------------------- ---------

Inappropriate Behavior-----------------------------------------

Target Behavior ------------------------------------------------------------

Directions: Check(~) statements that accurately reflect your planning and make comments to 
clarify or to explain after each item. 

1. Inappropriate Behavior 

D 
The student's inappropriate behavior is presently or potentially interfering with his/her 
(or his/her peers) physical, emotional, social or academic growth. 

D The inappropriate behavior is occurring regularly enough to justify intervention. 

D The school has a legitimate interest in the behavior that it is attempting to modify. 

2 Based on Martin, 1975. Legal Challenges to Behavior Modification. 
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2. Target Behavior 

D The target behavior is in the best interest of the student and will benefit him/her more than 
it will benefit the school or the staff initiating the intervention. 

D The target behavior has been written specifically, objectively, and in measurable terms 
based upon data. 

D The target behavior reflects a positive change (i.e., strengthening a desirable behavior) 
rather than weakening an undesirable behavior. 

D It has been determined through the problem solving process that the student has all the 
prerequisites to perform the behavior. 

D Changing someone else's behavior or making contextual changes could not solve the 
student's problem behavior. 

3. Intervention 

D The use of the intervention (timeout) will not call for the student to lose a constitutionally 
protected right. 

D That to which the student is legally entitled will not be withheld and used as a reward. 

D The intervention (timeout) has been proven effective with students presenting similar 
behavior( s) of concern. 
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0 Less aversive interventions have been tried and demonstrated not to be effective. 

D The intervention will be used in conjunction with positive and proactive strategies to 
increase the target behavior. 

D The student will not pe needlessly isolated from others during the timeout; safeguards will 
be in place to assure that it can only be used for the designated period, never to exceed 30 
minutes. 

D The timeout area will be safe and continuously supervised. 

4. Data Gathering and Decision Making 

D Accurate records will be maintained on the use (date, time, behavior, supervising staff, 
length, etc.) of timeout. 

D The student's progress will be reviewed continuously so that a change in intervention may 
be implemented quickly if no progress is evident. 

5. Due Process 

D A meeting has been held to discuss the intervention with the student and his/her parents. 
They have been shown the timeout area. 
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D All concerned parties have consented to participate in the use of timeout. 

D Plans have been made to keep all concerned parties (including parents) informed of use 
and the progress being made. 
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Debriefing: Problem Solving to Avoid 
Future Behavior Problems 

Appendix G 

Directions: This interview format guides teachers as they meet with students following a behavioral 
episode to help them reflect on the behavior and acceptable future alternatives. The form serves to direct the 
discussion and, when notes are taken, it may serve to document the discussion. While not necessarily in­
tended for student completion, older students may be asked to reflect and make written responses before a 
meeting with the teacher. With simple modifications, it can be used with all ages. 

1. What happened? What did you do? Before? During? After?------------

2. What was your concern or need? What were you trying to accomplish? _______ _ 

3. Did your behavior violate a school or classroom rule? Did your behaviors help you? 
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4. What could you do next time that would be acceptable? What would have worked without 

violating rules and procedures? ______________________ _ 

5. What plan can you make to behave differently next time? What agreement can you make to 

resolve or avoid the problem in the future?------------------
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